STATUTORY CONSTRUCTION

VEHICLE LAWS — LEGISLATIVE HISTORY — STATUTE BARRING
THE SOLICITATION OF A “RIDE, EMPLOYMENT, OR
BUSINESS' FROM ROADWAY NOT |INTENDED TO
ENCOMPASS CHARITABLE SOLICITATION

May 18, 2012

The Honorable Anne R. Kaiser
Maryland Senate

You asked for our opinion on whether the fire figyist
annual “Fill the Boot” campaign to raise money tbe Muscular
Dystrophy Association is prohibited by 8§ 21-507(a) the
Transportation Article, which prohibits any persofiom
“stand[ing] in a roadway to solicit a ride, emplogm, or
business.” Specifically, you have asked whether General
Assembly intended its use of the word “business Ri1-507(a) to
include charitable solicitations. After a thorougdview of the
legislative history of the provision, both beforadaafter its
enactment in 1970, we now conclude that the Letgisdadid not
intend the term “business” to include charitablécgations. In
reaching this conclusion, we depart from the imeigdtion we
adopted in a previous opiniosee 93 Opinions of the Attorney
General31, 35-36 (2008), but do so without disturbingulismate
determination that the local ordinance at issuetha earlier
opinion was preempted by State law. We also razegmat the
interpretation we reach here raises First Amendroenterns that
a reviewing court might choose to avoid with a bierareading of
the word “business.” However, in our view, intexfing § 21-
507(a) to allow charitable solicitation within th@adway does not
make the law clearly unconstitutional, although iaddal
legislation may be advisable to ensure that chadteontributions,
which would include panhandling, are solicited imanner that is
consistent with the public safety goals of thewttat

I
Background
The International Association of Fire Fighters (AR’) is

one of the national sponsors of the Muscular Dystyo
Association (“MDA”) and has since 1954 supporte@ MDA
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through a variety of volunteer and fund-raising\aicés. Perhaps
the most recognizable aspect of the IAFF’s acasiton behalf of
the MDA is the annual Fill the Boot campaign, iniggthmembers
of IAFF locals across the country invite the pulatantersections,
malls, and sporting events to fill a fire fighterisoot with
donations for the MDA. Here in Maryland, local pkers of the
IAFF have carried out the Fill the Boot campaigncsi at least
1986. In 2011, Fill the Boot campaigns helped fighters raise
$27 million—the highest yearly contribution from adDA
sponsor.

The Fill the Boot campaign involves fire fightersr (the
professional fundraisers they employ) standinghennhedian strip
at busy intersections and soliciting contributidnsm motorists
when stopped at red lights. If the car is closeugh to the median
strip, the fire fighter can extend the boot and leml the
contribution without ever leaving the median stridore typically,
however, the fire fighter must step into the roagwa collect the
contribution, particularly when the car is in a dathat is not
immediately adjacent to the median strip. Thererftindraising
process—from soliciting from the median strip totezimg the
roadway to collect the contribution—is carried quirsuant to
safety manuals that instruct fundraisers to weange vests or
reflective material on their clothing, initiate albllections from the
roadside or the median strip, and never stop traffiapproach a
moving vehicle.

Section 21-507(a) of the Transportation Article

Section 21-507(a) of the Transportation Articlesdetrth the
restrictions on roadside solicitations that are $iject of this
opinion: “Except for the occupant of a disabletiieke who seeks
the aid of another vehicle, a person may not siaradroadway to
solicit a ride, employment, or business from theupant of any
vehicle.” Md. Code Ann., Transp. (“TR”) § 21-50y(&011
Supp.). For purposes of § 21-507(a), the termdway” refers to
the portion of a road designed for vehicular travdiile the term
“highway” encompasses a wider are8eeTR 88§ 11-151.1, 11-
127 (2009 Repl. Volj. Additional subsections in § 21-507

! Those definitions are as follows: “Highway” means

(1) The entire width between the boundary lines of any
way or thoroughfare of which any part is used by th
public for vehicular travel, whether or not the wary

(continued . . .)
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regulate solicitations along the highways in paittc counties.
TR 8§ 21-507(c)-(k) (2011 Supp.). Violation of §-3Q7 is
puniszhable as a misdemeanor and subject to affinetanore than
$500:

This Office first addressed the scope of § 21-504i2004
legislative advice letter, which concluded that 8tatute clearly
prohibited standing in the roadway for the purpadeselling
things, but that it was a “closer question” whettiex solicitation
of donations was similarly banned.See Letter of Assistant
Attorney General Kathryn M. Rowe to Delegate DabidRudolph
(June 28, 2004) (“2004 advice letter”). The advetter cited the
public safety purpose of the statute, case lawhichvcourts have
treated the activities of nonprofit organizatiomsler the rubric of
“business,” and the conclusion that, “[flrom thearsipoint of
public safety, there is little or no difference Wween a person
standing in the roadway to sell things and onedstanin the
roadway to solicit money.” Reasoning that the tébusiness”
could encompass a charitable transaction as well @ammercial
transaction, the advice letter concluded that th&rence to
soliciting business should be “read broadly” instldontext to
include the solicitation of donations.

thoroughfare has been dedicated to the public and
accepted by any proper authority; and

(2) For purposes of the application of State las,entire
width between the boundary lines of any way or
thoroughfare used for purposes of vehicular traorel
any property owned, leased, or controlled by theddn
States government and located in the State.

TR 8§ 11-127. “Roadway’ means that part of highwhat is improved,
designed, or ordinarily used for vehicular travether than the
shoulder.” TR 8§ 11-151(a). In relevant part, thefefinitions are
unchanged since their initial enactment in 197ompare with1970
Md. Laws, ch. 534 at 1313 (8 1-132), 1319 (8§ 1-777)

2 TR § 27-101(a), (b). The 2011 District Court ofaivland
“Schedule of Pre-Set Fines and/or Penalty Depbsiused by law
enforcement officers as a reference in issuingiaeiig, lists the fine for
violation of § 21-507(a) as $70 with no pointSee http://
www.courts.state.md.us/district/forms/criminal/d2@0.pdf (last visited
May 11, 2012).
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Subsequently, in 2008, we were asked to opine @ th
constitutionality of Gaithersburg’s anti-solicitati ordinance. The
opinion concluded that the provisions of the ordoeaddressing
conduct in the roadway were preempted by State ldw.the
course of analyzing that issue, however, the opimoted with
respect to 8 21-507(a) that “[t]his Office has takiee position that
the ban on business solicitation in this statutaikhbe interpreted
broadly to encompass the solicitation of donatiangen that its
purpose is to promote public safety.” @pinions of the Attorney
General 31, 35-36 (2008) (citing with approval the 2004viad
letter). It is that subsidiary conclusion that mav revisit.

Il
Analysis

Familiar principles guide the interpretation of tstary
provisions. The Court of Appeals has instructedt tHt]he
cardinal rule of statutory interpretation is to exsain and
effectuate the real and actual intent of the Leguse.” Gardner v.
State 420 Md. 1, 8 (2011) (internal quotation marks teai).

To ascertain the intent of the General
Assembly, we begin with the normal, plain
meaning of the statute. If the language of the
statute is unambiguous and clearly consistent
with the statute’s apparent purpose, our
inquiry as to the legislative intent ends
ordinarily and we apply the statute as written
without resort to other rules of construction.
We neither add nor delete language so as to
reflect an intent not evidenced in the plain and
unambiguous language of the statute, and we
do not construe a statute with forced or subtle
interpretations that limit or extend its
application.

Id. at 8-9. Other principles of statutory constructioaution
against “read[ing] statutory language in a vacuwmtonfining an
interpretation of a statute’s plain language “te tbolated section
alone.” Id. at 9. Even when the words of a statute “are chear
unambiguous when viewed in isolation,” resort t@is&ative
history is warranted if those words “become ambiguahen read
as part of a larger statutory scheme. . Id” At the same time, it
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is important not to “disregard the natural mearohghe statutory
words” or “rewrite statutes to reflect [one’s owidpas of public
policy.” BAA, PLC v. Acacia Mut. Life Ins. Ca00 Md. 136, 158
(2007).

A. Ordinary Meaning of “Business”

The plain language of § 21-507(a) limits its re&zihoadway
solicitations for “a ride, employment, or businéssThe term
“business” is not defined by statute and has a mumabmeanings,
ranging from “any purposeful activity”e(g, the business of
learning) to connoting personal rightsd, “You had no business
hitting him.”).  Webster's Ninth New Collegiate Dicnary
(Merriam Webster, 1989). The more common meanfrigeterm
“business,” however, is “commercial or mercantitinaty.” Id.
That, too, is the common meaning of the term “bes#i in legal
parlance. See Black’s Law Dictionarg@th ed. 2009) (listing first
definition of “business” as “[a] commercial entagar carried on
for profit; a particular occupation or employmenabitually
engaged in for livelihood or gain”). Because neitlithe fire
fighters nor the Muscular Dystrophy Associatioai$usiness” in
the sense of engaging in commercial activity fafipior gain, the
plain language of § 21-507(a) would not appearet@xch the fire
fighters’ annual Fill the Boot campaign.

B. Legislative History

Although the term “business” does not ordinarilyclude
“charitable solicitation,” there is at least sonmbaguity as to its
precise meaning. To that extent, it is appropriateonsider the
legislative history of § 21-507 and other interpret aids to
ascertain legislative intent. For the reasonsampt below, we
find that these non-textual indicia of legislatiméent also indicate
that the General Assembly did not mean to prohdbiaritable
solicitation with its use of the term “business"8r21-507(a).

The Warnken Committee and the Uniform Vehicle Code

The circumstances surrounding the adoption of Q-
indicate that the General Assembly intended to iprbkolicitation
of business, but not to bar all solicitation of tdwutions. The
predecessor of 8§ 21-507 was enacted following & 18port to the
Legislature by the Committee to Study Revision loé¢ tMotor
Vehicle Laws, sometimes referred to as the “WarnRemmittee”
after its chairman, Judge S. Ralph Warnken. Then@Gittee was
convened to compare existing Maryland law to theslaf other
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states and to the provisions of the Uniform Vehic®de
(“UVC")® and recommend revisions to modernize Maryland's
vehicle laws. The Committee carried out its deliens over an
approximately four-year period, culminating in it®roposed
Revision of the Motor Vehicle Laws of the State Maryland”
issued on September 1, 1968 (“Warnken Report”)e Oégislative
Council considered the Warnken Report in 1969, taedJudiciary
Committee of that body appointed a special commitiéhich
“studied the matter and recommended adoption ofdpert of the
Warnken [Clommittee.”Covington v. Gernert280 Md. 322, 324-
25 (1977). The General Assembly accepted thatmetandation
and adopted the new motor vehicle code in 19%@e generally
1970 Md. Laws, ch. 534.

At the time the Warnken Committee began its de#ibens,
existing Maryland law appears to have prohibitedyothe
placement of “any structure, building or vehicle any State
highway right-of-way for the purpose of selling displaying any
produce or merchandise in such a manner which sbabtitute a
traffic hazard. . . .” Md. Ann. Code Art. 66%, 88(1967 Repl.
Vol.). The Uniform Vehicle Code, by contrast, pillm'ted an
individual from standing in a roadway to solicit ade
employment, or business from the occupant of anfyicle™

% Unlike most other “uniform” laws, the Uniform Vet Code is
not a product of either the National ConferenceCoimmissioners on
Uniform State Laws or the American Law InstitutdRather, it was
developed, and is still updated from time to tinbg, the National
Committee on Uniform Traffic Laws and OrdinanceSlCUTLO”), a
private, nonprofit organization which is locatedAlexandria, Virginia,
and has a website at www.ncutlo.org. The Uniforehi¢le Code has
been adopted in full or in part by most states.

* The complete text of § 11-507 of the Uniform Vé@i€Code in
place at the time provided as follows:

(@) No person shall stand in a roadway to solicit a,rid
employment or business from the occupant of any
vehicle.

(b) No person shall stand on or in proximity to a dti@e
highway for the purpose of soliciting the watchiog
guarding of any vehicle while parked or about to be
parked on a street or highway.

NCUTLO, Uniform Vehicle Code: Rules of the Roatd332 (1967)see
Warnken Report at 147. A provision prohibitingexgon from standing
(continued . . .)
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Although members of the Warnken Committee “consdeand
discussed at great length the respective merits[eafsting]
Maryland [law] versus UVC provisions,” Warnken Reipat iv,
the new motor vehicle code that the Warnken Conemifiroposed
followed “very closely” the Uniform Vehicle Coddd. at iii; State

v. Moon 291 Md. 463, 486 (1981). With respect to roaglsid
solicitation, the language the Committee propoaed,the General
Assembly adopted, was substantively identical te tHVC
provision and is identical to the current versidn8021-507(a).
Seel970 Md. Laws, ch. 534 at 1475-76 (8§ 11-507).

Even as the Warnken Committee was carrying oueitgew,
however, the anti-solicitation provisions of theifdrm Vehicle
Code were themselves under revision. The resulhatf revision
was to split the roadside solicitation provisiorismnat was 8§ 11-
507 into two subsectionsSeeNCUTLO, Uniform Vehicle Code:
Rules of the Roadt 120 (1970 Supp.). The first subsection
prohibited the solicitation of a ride by a persdansliing in the
roadway—e., the traveled portion of the highwayld. The
second subsection was broadened to apply to thes énghway
and barred solicitation of “employment, business;ontributions
from drivers. Id. (emphasis added). The second subsection of the
uniform code thus applied to a broader geograpracah, and
added the word “contributions” to the terms “em t" and
“business” that had appeared in the mdael for 16 years.

in a roadway to solicit a ride had been includedhini the Uniform
Vehicle Code since 1930, with the words “employremd “business”
added in 1952. NCUTLGQYniform Vehicle Code: Rules of the Roaid
333.

> The complete text of § 11-507 of the revised wersbf the
Uniform Vehicle Code that was adopted in 1968 pitedias follows:

(@) No person shall stand in a roadway for the purpmdse
soliciting a ride.

(b) No person shall stand on a highway for the purpdse
soliciting employment, business, or contributionsnt
the occupant of any vehicle.

(c) No person shall stand on or in proximity to a dti@e
highway for the purpose of soliciting the watchiog
guarding of any vehicle while parked or about to be
parked on a street or highway.

NCUTLO, Traffic Laws Annotated82 (1979).
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Although no legislative bill files are availablerfsessions
prior to 1975, the Warnken Committee’s reports ¢atk that it
was aware that the Uniform Vehicle Code was “undierg
substantial modification” as the Committee was pram its
report and recommendation to the General AssemRBmarks of
S. Ralph Warnken before the Legis. Council (Nov, 1667)
reproduced inRep. to the Gen. Assembly of 1968, vol. 1, at 342.
While the Committee reports do not specifically m@m the
changes to the roadside solicitation provisionthefuniform code,
they do indicate that Committee members “had tduswe the as
yet tentative proposals for amendment of that Codéd. In the
end, however, neither the committee, in making its
recommendations, nor the General Assembly, in ewgact
legislation based on those recommendations, indiute term
“contributions” in the roadside solicitation prows that, after
1968, appeared in the Uniform Vehicle Code.

In our view, this history suggests that the legigéadecision
to adopt the phrase “ride, employment, or businéssh the pre-
1968 Uniform Vehicle Code, and not the phrase “@wplent,
business, or contributions” that appeared after 1968, was
deliberate. Its various reports demonstrate that ¥Warnken
Committee was aware of the proposed modificationsthe
Uniform Vehicle Code, evaluated those modificatiémrsadoption
in Maryland, and chose not to recommend them ta_dggslature.

Legislative Action Prior to the Attorney Genera2804
and 2008 Interpretation

Legislative action and inaction since the enactnuérg 21-
507 further supports the conclusion that the Gerfesaembly did
not understand charitable solicitation to be pridé by the term
“business” in § 21-507(a). It is significant, fekample, that the
anti-solicitation provision has not been amendeolssguently to
conform to the 1968 changes in the Uniform Veh@tale. In this
respect, Maryland is different from the many stdted, based on
our limited review, have adopted anti-solicitatiprovisions that
are identical or functionally similar to the anghsitation
provision in the post-1968 version of the Unifornehicle Code.
See, e.g.0Op. S.C. Att'y Gen., 1979 S.C. AG LEXIS 155 (O8t.
1979) (discussing state law prohibition on “soirgt employment,
business, or contributions” from the highway). éad, NCUTLO,
in its 1979Traffic Laws Annotateddentified Maryland as one of
only 12 states that, “[like the [Uniform] Code prito 1968,”
prohibit the solicitation of “employment or busisgsbut not
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charitable contribution®NCUTLO, Traffic Laws Annotatedt 183
(1979).

The first time the Legislature revisited the issiferoadside
solicitation came in 2001, when it amended 88 271-&80d 21-313
to authorize the Charles County Commissioners tohipit a
person from soliciting “money, donations of any in
employment, business, or a ride from the occuphahy vehicle.”
2001 Md. Laws, ch. 585. Three aspects of thisslagon are
noteworthy. First, an amendment to 8 21-507(aprwhibit the
solicitation of “donations of any kind” would hayeeen largely
surplusage if § 21-507(a) had already prohibiteddblicitation of
donations by its use of the term “business.” Sdctme legislative
history indicates that the General Assembly wasrawa the
discrepancy between the proposed county-specitgigipns and
§ 21-507(a). The Fiscal Note for the 2001 biltestethat State law
at that time did “not specifically prohibit solitiy donations or
money from a controlled access highway or from diaredivider
or intersection.” Revised Fiscal Note for S.B. 2262 (2001).

Finally, the evolution of the bill's language as rnioved
through the legislative process suggests strondiat tthe
Legislature considered, but decided against, expgndhe
prohibition of § 21-507(a) to encompass charitatddicitation.
When that bill was first introduced, the languag®posed to
amend § 21-507(a) in the following way:

Except for the occupant of a disabled vehicle
who seeks the aid of another vehicle, a person
may not stand in a roadway, MEDIAN
DIVIDER, OR INTERSECTION to solicit a
ride, employment, [or] business, MONEY,
OR DONATIONS OF ANY KIND from the
occupant of any vehicle.

S.B. 225, 2001 Gen. Assembly (first reader) (prepos
amendments capitalized). In other words, theibitlally sought
to broaden the statewide prohibition to include atmms and
extend the prohibited conduct beyond the roadwag the bill
moved through the legislative process, it was amdrid make the
broadened prohibition applicable only in Charleuty and left
§ 21-507(a) unchanged. The General Assembly, thas,aware
that 8 21-507(a) did not specifically prohibit citable
solicitations, considered amending the provisioimtdude such a
prohibition, but in the end chose not to do so.
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In 2004, the General Assembly returned to § 21-507
authorize Anne Arundel County to establish a licegmpgprogram
for individuals and qualified charitable organipag—including
fire companies—who wish to “solicit money or dooas from the
occupant of a vehicle by standing in a roadway, iaredivider, or
intersection.” 2004 Md. Laws, ch. 156. The legfisie history
surrounding Ch. 156 is consistent with that surdioig the 2001
legislation and also supports the conclusion thategislature did
not believe that the term “business” included dhhte
solicitation.  Specifically, the Fiscal Note draves distinction
between the then-current State law, which prohibgelicitation
for “a ride, employment, or business,” and the lapplicable
within Charles, Harford, and Washington Countiekjolv by then
prohibited a person from standing “in a roadwaydiae divider,
or intersection to solicit money or donations ofy akind.”
Revised Fiscal and Policy Note for H.B. 187, a2B04). More
importantly, the Fiscal Note makes clear that “fhijng in the bill
should be construed as prohibiting individuals ogamizations
from roadway solicitation if the county council dorot enact an
ordinance to create a licensing progrand’ This caveat provides
further evidence that charitable solicitation was Ipelieved to be
prohibited under § 21-507(a) as a matter of State for if it were,
such solicitation would have remained prohibitedaamatter of
State law whether or not the County enacted adiognprogram.

Legislative Action Subsequent to the Attorney
General’s Advice

The history of amendments to 8§ 21-507(a) occuraiftgr this
Office made known its earlier interpretation—both the 2004
advice letter and in the 2008 opinion—do not complet
conclusion that the Legislature has adopted orfigdti that
interpretation. It is, of course, relevant thag theneral Assembly
has not statutorily superseded the interpretatibrg @1-507(a)
provided by this Office in the 2004 advice lettadachoed in the
2008 opinion. “The Legislature is presumed to bhara of the

® As discussed above in text, Charles County waditstecounty in
which this broader prohibition on the roadside@tdtion of “donations
of any kind” was prohibitedsee2001 Md. Laws, ch. 585. Harford
County and Washington County were added in 20@2e2003 Md.
Laws, chs. 219 (Harford), 463 (Washington). Car@bunty was
subsequently added in 2005. 2005 Md. Laws, ch. 93.
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Attorney General’s statutory interpretation andthe absence of
enacting any change to the statutory languagecdaiasce in the
Attorney General’'s construction.”Potomac Valley Orthopaedic
Assocs. v. State Board of Physiciadd7 Md. 622, 637 (2011)
(internal quotation marks omitted). Here, howetee, Legislature
has amended 8§ 21-507 on a number of occasions 20t to
enact county-specific roadside solicitation prows that
expresslydo apply to charitable donations without also amegdin
subsection (a) to modify the statewide ban in alammanner.

Since 2004, the Legislature on several occasiossamended
8 21-507 to enact county-specific provisions—soimat extend
the solicitation ban beyond the roadwaythers that relax the ban
by adopting permit programs that impose conditions
solicitors—and in each instance has expressly included
“donations” in the scope of regulated roadway #@lions. Yet
8§ 21-507(a) has never been amended to include idasatAnd in
each of the instances in which a county-specificvias enacted,
the Department of Legislative Services noted thed bill, if
passed, “may affect some nonprofit organizatiang,(local fire
departments, advocacy groups, charities) . . . ¢hatluct fund-
raising activities from median dividers.” FiscaldaPolicy Note
for H.B. 1429, at 2 (2005%ee alsdrevised Fiscal and Policy Note
for H.B. 392, at 3 (2009). Again, if State law hatready
prohibited the roadside solicitation of donations five fighters
and other groups under the term “business,” thentyespecific
legislation making that prohibition express woult/é had little or
no effect. The history of legislative action botafdre and after
2004 simply does not support the proposition tlegt General
Assembly intended its use of the word “business8 R11-507(a) to
encompass charitable solicitation.

" See2009 Md. Laws, ch. 695 (Howard County); 2008 Mauwis,
ch. 436 (Prince George's County); 2007 Md. Laws, 887 (Anne
Arundel County); 2006 Md. Laws, ch. 473 (broadenprghibition in
Montgomery County to ban minors from standing ordiaue divider or
in intersection, as well as in roadway, and au#tiogi Anne Arundel to
do the same); 2005 Md. Laws, ch. 93 (Carroll County

8 See2011 Md. Laws, ch. 586 (Frederick County); 2009 NMaws,
ch. 698 (Prince George’s County); 2009 Md. Laws, G0 (Baltimore
County); 2005 Md. Laws, ch. 311 (Cecil County).
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This understanding of the meaning of the term ‘hess”
appears to be consistent with the history of thi the Boot
campaign here in Maryland. Without purporting &vé made a
detailed investigation or conclusive finding, we anaware of any
evidence that § 21-507(a) has ever been appligordbibit fire
fighters from carrying out the Fill the Boot camgmaifrom the
roadway, either before or after the 2008 opiniod &me earlier
advice letter. To the contrary, our limited inquindicates that the
fire fighters have been conducting the Fill the Bcampaign here
in Maryland at least since 1986 without restrictmmcitation by
local law enforcement authorities. Indeed, asntdgeas August
2011, the Montgomery County State’s Attorney’s Gdfreassured
the Montgomery fire fighters that their Fill the &ocampaign, if
carried out in accord with internal fire departmesafety
guidelines, “would be in compliance with Section-317.

Letter from John D. Lalos, Assistant State’s Ateynto Richard
Bowers, Chief, Montgomery County Fire and Rescuevife
(August 17, 2011).

C. Prior Interpretations of the Statutory Language

Neither the 2004 advice letter nor 2008 opinionneixed the
legislative history to ascertain the intent behthd enactment of
§ 21-507(a) and its subsequent application. Owar @dvice was
instead based primarily on the conclusion “that ttegm
solicitation of business should be interpreted oipain this
context to accomplish the purposes of the statutech are to
promote the public safety.”Based on a more complete analysis of

® The larger statutory scheme relating to motor elekj although of
little aid here, does not suggest a legislativentto include charitable
solicitation within the term “business.” To thent@ry, provisions
relating to special registration plates and extagzeexemptions—Ilike the
county-specific solicitation provisions discussedaxt—suggest that the
General Assembly knows how to craft legislatiort tleaches charitable
organizations. SeeTR 88 13-619(c) (providing for issuance of special
plates to “member of a nonprofit organization”), -8B0(a)(24)
(exemption vehicles acquired by certain “religiousharitable, or
volunteer organization[s]” from excise tax). Anthat charitable
organizations are regulated under the BusinessIReguArticle, as the
2004 advice letter points out, says little aboutethler charitable
solicitations were intended to qualify as “busiriegs purposes of
traffic safety or other concern<Cf., Young v. State370 Md. 686, 712
(2002) (Legislature’s placement of sex offendeisteg in the Criminal
Procedure Article “does not necessarily indicateréent on the part of
(continued . . .)
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8 21-507 and its relevant history, we conclude that2004 advice
was incorrect; the Legislature did not intend ta bzharitable
solicitations from the roadway.

Consistency with statutory purpose is, of coursangortant
element of the interpretive process, but there aiher rules of
construction that cut the other way. For examppirpreting the
word “business” to include charitable solicitatiomsay raise
vagueness concerns within the context of individualsecutions
under 8 21-507(a). See Galloway v. State865 Md. 599, 614
(2001) (“The void-for-vagueness doctrine as appieethe analysis
of penal statutes requires that the statute becgarftly explicit to
inform those who are subject to it what conducttlogir part will
render them liable to its penalties.”) (internalotation marks
omitted). More importantly, resort to the Legisia&'s presumed
intent is not necessary here, where the extenssterital record
indicates the General Assembly&ctual intent not to include
charitable donations within the scope of § 21-507(a

Our conclusion here differs from that reached by th
Louisiana Attorney General, the only other stateraey general
who has addressed a state-law provision which, 8ik1-507(a),

the General Assembly to punish sex offenders”)e Plovisions of the
Business Regulation Article are at least equivotih respect to the
status of charitable organizations as businessgsmpareMd. Code
Ann., Bus. Reg. 8 6-101(d)(2) (2010 Repl. Vol.) dezbssing the
“principal place of business” of a charitable ongation), with id., § 6-
620 (drawing a distinction between the “charitabtganization” to be
benefitted by donations collected in a “vending hiae, canister, or
other device or container for the deposit of monagd the “business
placing the device or container, if not the chél#aorganization”).
Neither statute addresses charitable organizatemndusinesses in a
manner that would overcome the presumption that ltbgislature
intended the term to have its commonly acceptechinga

19 As explained in a 1987 opinion, “[wle do not owder a prior
opinion simply because we might have resolved geclquestion the
other way, were we first presented with it. At gaame time, we will not
perpetuate a significant mistake in legal reasahirg® Opinions of the
Attorney GeneraR00, 202 (1987). The 2008 opinion is not ovedule
remains valid because it “correctly treated the stjoas actually
presented in [it],” 780pinions of the Attorney Genera87, 294 (1991),
which was whether a Gaithersburg ordinance prahipia person from
making roadway solicitations was preempted by $Q1-
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was based on the pre-1968 version of the Uniforrhidle Code.
He was asked whether charitable organizations, nieér
organizations, or school or other civic groups ddelgally solicit
funds on public roadways and concluded that “itlesar that the
practice of soliciting funds from vehicles is proited in the State
of Louisiana on interstate highways and state r@egdw Op. La.
Att'y Gen. No. 1998-487, 1998 La. AG LEXIS 545 at *4 (Dec. 29,
1998). The opinion does not analyze the spewBae, however,
and does not indicate that the statutory provismoguestion—La.
Rev. Stat. § 32:218 (2012)—had been addressedebidtisiana
Legislature in the same manner that the Generakmbl/ has
addressed 8§ 21-507(a) here. Shortly after thei@mpiwas issued,
the Louisiana legislature amended the statute imipsolicitations
by “a professional fire fighters association or estonprofit
organization . . . on behalf of bona fide chargabtganizations,”
subject to the permission of the local governingharty. La.
Rev. Stat. § 32:218(b) (2012). The Louisiana Atay General
later recognized that the 1998 opinion had beemtusirily
superseded.” Op. La. Atty GerNo. 03-0394, 2003 La. AG
LEXIS 493 at *2 (Nov. 17, 2003).

Other states that have adopted the newer versiothef
Uniform Vehicle Code language have added provisibias relax
the anti-solicitation ban for contributions, somets by creating a
permitting system for solicitations by non-profitganizations.
Some of these provisions allowing specified chblgaolicitations
in the roadway have been determined to be invalidi@ating the
free speech guarantee of the First Amendment, witilers have
withstood constitutional scrutiny.See,e.g., Bischoff v. Florida
242 F. Supp. 2d 1226 (M.D. Fla. 2003) (exemptionFlorida
statute permitting highway solicitations on behaflfregistered §
501(c)(3) charities violated U.S. Constitution); .Opel. Att'y
Gen., 2002 Del. AG LEXIS 12 (July 8, 2002) (exceptin state
motor vehicle law that allowed solicitations on dway by some
charitable organizations, but barred solicitatibgsothers, was not
content-neutral and therefore violated First Ameeadt)) Op. Tex.
Att'y Gen. No. DM-367, 1995 Tex. AG LEXIS 122 (Dec. 4, 1995)
(state statute that permitted local governmentsnact charitable
exceptions to ban on roadway solicitations would be
unconstitutional unless local ordinance was naryaailored);but
see People v. Tosclb01 N.E.2d 1253 (lll. 1986) (upholding
statute that banned roadway solicitation except dbaritable
organizations engaged in statewide campaigns).
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Your question, however, focused on whether, unde&t1§
507(a), the fire fighters’ annual “Fill the Bootampaign to raise
money for the Muscular Dystrophy Association magtocae. We
answer that question in the affirmative, having actoded that,
based on the plain language of the provision asdegislative
history, the General Assembly did not intend ite a$ the term
“business” to include charitable solicitation. Ydia not ask us to
address the First Amendment issues thus presemnted wae
consider those issues to be beyond the scope &fQpinion.
Nevertheless, as the court decisions cited aboggest, giving
effect to the plain language and legislative inteh®& 21-507(a)
does raise constitutional concerns. It is possithlerefore, that a
reviewing court would elect to construe the ternmusimess”
broadly to avoid those issueSee VNA Hospice v. Dep’t of Health
& Mental Hygiene 406 Md. 584, 605-09 (2008) (“In light of the
policy against deciding constitutional issues umssarily, we
have consistently adhered to the principle thatiraerpretation
which raises doubts as to a legislative enactmeotstitutionality
should be avoided if the language of the act peatfhi{internal
guotation marks omitted). In our view, howeveratthype of
“saving construction” may not be necessary. “[@ies carry a
strong presumption of constitutionalityi)oshko v. Haining 398
Md. 404, 426 (2007), and this Office will defencaetments of the
Legislature unless “clearly unconstitutional.” @®inions of the
Attorney Generall54, 161 n.12 (2008). Because we do not find
that giving effect to the Legislature’s actual mitdere would be
clearly unconstitutional, it is our opinion thaetfire fighters may
conduct their annual Fill the Boot campaign anceetite roadway
to collect contributions without violating § 21-5@J*

1 Other types of solicitation, such as panhandliwguld also be
allowed by § 21-507(a), as we now construe $ee Henry v. City of
Cincinnati 2006 U.S. Dist. LEXIS 94704, 16-20 (S.D. Ohio @p0
(“After [Village of Schaumburg v. Citizens for a Better Envi44 U.S.
620 (1980)], lower federal courts and state courts/e equated
panhandling to charitable solicitations, and anadyzhem under the
same framework.”). We express no opinion hereirouabthe
constitutional permissibility of statewide legistat drawing a
distinction between panhandling and charitablecgations undertaken
by public safety officials.
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Conclusion

In our opinion, the General Assembly did not intdod its
use of the term “business” in 8 21-507(a) to extémel ban on
roadside solicitations to the fire fighters’ annuall the Boot
campaign and other solicitations for charitable atmmms. The
plain language of the statute and its legislatiistony belie any
such intent. However, a statute that prohibiteisation for some
purposes but not others does raise constitutiosslies. We
therefore recommend that the Legislature considersing the
statute should it wish to ensure that charitabldicisations
continue and without compromising the public safgtals of the
Transportation Article.
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